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PER CURI AM

Juanita Valerio appeals the 135-nonth sentence inposed
after she pled gquilty, without a witten plea agreenent, to
conspiracy to distribute 500 granms or nore of cocaine, in violation

of 21 U.S.C. 8 841(a)(1) (2000). CGting Blakely v. Washi ngton, 542

US 296 (2004), Valerio asserts on appeal that her sentence
viol ates the Si xth Arendnent but does not challenge the validity of
her conviction. W affirmValerio s conviction, vacate Valerio’'s
sentence, and remand for resentencing.

Val eri o contends that her sentence is unconstitutional in
l'ight of Blakely.! Because Valerio did not raise this issue in the

district court, we review for plain error. See United States v.

Hughes, 401 F.3d 540, 547 (4th Cr. 2005). To denonstrate plain
error, Valerio nust establish that error occurred, that it was
plain, and that it affected her substantial rights. 1d. at 547-48.
If a defendant satisfies these requirenents, this court’s
“discretion is appropriately exercised only when failure to do so

would result in a mscarriage of justice, such as when the

The Covernment asserts that Valerio waived the right to
appeal her sentence in a pl ea agreenment executed before her initial
pl ea hearing. Valerio, however, did not plead guilty pursuant to
that agreenent, and the agreenent was never accepted by the
district court. Thus, the waiver of appellate rights provision
does not preclude Valerio from appealing her sentence. See
Mabry v. Johnson, 467 U.S. 504, 507-08 (1984) (“A plea bargain
standi ng al one i s without constitutional significance; initself it
IS a mere executory agreenment which, until enbodied in the judgnent
of a court, does not deprive an accused of liberty or any other
constitutionally protected interest.”).
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defendant is actually innocent or the error seriously affects the
fairness, integrity or public reputation of judicial proceedings.”
Id. at 555 (internal quotation marks and citation omtted).

In United States v. Booker, 125 S. C. 738 (2005), the

Suprene Court applied the rationale in Blakely to the federal
sent enci ng gui delines and held that the mandatory manner in which
the guidelines required courts to inpose sentencing enhancenments
based on facts found by the court by a preponderance of the
evidence violated the Sixth Anendnent. |1d. at 746, 750 (Stevens,
J., opinion of the Court). The Court renedied the constitutional
vi ol ati on by maki ng the Gui delines advisory through the renoval of
two statutory provisions that had rendered them nandatory. 1d. at
746 (Stevens, J., opinion of the Court); id. at 756-67 (Breyer, J.,
opi nion of the Court).

Here, the district court sentenced Valerio under the
mandat ory federal sentencing guidelines and applied enhancenents
based on facts found by a preponderance of the evidence.
Specifically, the court attributed to Valerio at least 3.5
kil ograns but |less than five kilograns of cocaine and established

a base offense level of thirty. See U.S. Sentencing Guidelines

Manual (“USSG') 8§ 2D1.1(c)(5) (2003). The court also inposed a
t hree-1 evel enhancenent based upon Val erio’s nanagerial role inthe
conspiracy, see USSG 8§ 3Bl.1(b), a two-level enhancenent for

obstruction of justice, see USSG § 3Cl.1, and a two-|evel downward
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adj ustnment for acceptance of responsibility, see USSG § 3EL.1.
These findings yielded a total offense | evel of thirty-three. Wth
a crimnal history category of |, the applicable guideline range
was 135 to 168 nonths of inprisonnment, and the court sentenced
Valerio to the bottom of the guideline range.

Usi ng only the anount of drugs charged in the indictnment
and wthout the enhancenents for role in the offense and
obstruction of justice, Valerio s offense level, for purposes of
determ ning whether a Sixth Amendnent violation occurred, would

have been twenty-six. See USSG § 2D1.1(c)(7); United States v.

Evans, 416 F.3d 298, 300 n.4 (4th Gr. 2005). The resulting
gui deline range would be sixty-three to seventy-ei ght nonths of
i mprisonnment. USSG Ch. 5, Pt. A (Sentencing Table). 1In light of
Booker and Hughes, we find that the district court plainly erred in
sentencing Valerio and that the error warrants correction.?
Accordingly, we affirm Valerio s conviction, vacate

Val eri 0o’ s sentence, and renand for resentencing.® W dispense with

2Just as we noted in Hughes, 401 F.3d at 545 n.4, “[w e of
course offer no criticismof the district judge, who followed the
| aw and procedure in effect at the tinme” of Valerio s sentencing.

3Al t hough t he gui delines are no | onger nmandat ory, Booker makes
clear that a sentencing court nust still *“consult [the]
[g]uidelines and take theminto account when sentencing.” 125 S.
Ct. at 767 (Breyer, J., opinion of the Court). On remand, the
district court should first determ ne the appropriate sentencing
range under the guidelines, making all factual findi ngs appropriate
for that determ nation. Hughes, 401 F. 3d at 546. The court should
consider this sentencing range along with the other factors
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oral argunent because the facts and legal contentions are
adequately presented in the materials before the court and ar gunent

woul d not aid the decisional process.

AFFI RVED | N PART,
VACATED | N PART,
AND RENMANDED

described in 18 U S.C. A § 3553(a) (West 2000 & Supp. 2005), and
t hen i npose a sentence. Hughes, 401 F. 3d at 546. |If that sentence
falls outside the guidelines range, the court should explain its
reasons for the departure as required by 18 U S.C. A 8 3553(c)(2)
(West 2000 & Supp. 2005). Hughes, 401 F.3d at 546. The sentence
must be “within the statutorily prescribed range and
reasonable.” |1d. at 547



